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REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

11 JANI NE P. GESKE, J. On this review we consider
whet her the Kenosha County Board of Adjustnent (Board) properly
applied the legal standard for determ ning unnecessary hardship
in order to grant a petition for an area variance. The Board
determ ned that the variance applicant, M. Janet Huntoon, would
suffer unnecessary hardship if she were denied a variance
enabling her to build a deck extending into the protected
shoreyard of Hooker Lake. The circuit court, the Honorable
M chael Fisher presiding, upheld the Board' s decision, and the
court of appeals affirned.® W conclude that the |egal standard
of unnecessary hardship requires that the property owner

denonstrate that wthout the vari ance, he or she has no

! State v. Kenosha County Bd. of Adjustnent, 212 Ws. 2d
310, 569 N.W2d 54 (Ct. App. 1997).
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reasonabl e use of the property. W conclude that the Board did
not properly apply this legal standard and that its decision to
grant the variance was not reasonably based on the evidence. W
therefore reverse the decision of the court of appeals and renmand
for further proceedings consistent with this opinion.

FACTS AND PROCEDURAL HI STORY

12 Janet Huntoon owns six adjoining parcels of Iland on
property abutting Hooker Lake, a navigable body of water |ocated
in the towmm of Salem in the county of Kenosha, Wsconsin. Five
of the lots in this unincorporated area are undevel oped; a house
was built on the sixth ot in 1936 by Huntoon's grandfather. The
home is in the R4 Uban Single Famly Residential zoning
district. The land running between the house and the |ake is
sl oped. When the house was built, 33 concrete steps were laid
along the slope down to the |ake. Huntoon's famly has
conti nuously owned the house and the parcels.

13 In anticipation of her nove into the house, Huntoon
sought to construct a deck facing the |ake. Hunt oon had all of
the pine trees and shrubs on the slope in front of her house and
facing the |ake renoved, based on her builder's statenent that
she woul d not need a variance to build the deck.

14 After clearing the vegetation in the area and naking
measur enents, Huntoon discovered that she would need a zoning
variance. Wthout the deck, the existing house sits 78 feet away
from the ordinary high-water mark of Hooker Lake. As proposed,
the 14-foot by 23-foot deck would violate both the state statute

and the county ordinance requiring a 75-foot setback for all
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structures adj acent to navi gabl e bodi es of wat er in
uni ncor por at ed areas.
5 Sections 59.971% and 144.26° of the Wsconsin Statutes

require counties to zone the shorelands of navigable waters.

2 Ws. Stat. § 59.971 (1993-94) Zoning of shorelands on
navi gabl e waters. (1) In this section

(b) “Shorelands” neans the area wthin the follow ng
di stances from the ordinary high-water mark of navigable
wat ers, as defined under s. 144.26(2)(d):

(1m To effect the purposes of s. 144.26 and to pronote the
public health, safety and general welfare, each county shal
zone by ordinance all shorelands in its unincorporated area.

(4)(b) Variances and appeals regarding shorelands within a
county are for the board of adjustnent for that county under
Ss. 59.99 and the procedures of that section apply.

Section 59.971, Stats., has been renunbered and is currently
designated Ws. Stat. 8 59.692 in the 1995-96 vol une. See 1995
Ws. Act 201. The substance of the statute has not been changed.

Throughout this opinion, we refer to the volune of statutes in
effect at the tinme of the Board of Adjustnent's action on
Hunt oon' s applicati on.

® Ws. Stat. § 144.26 (1993-94) Navigable waters protection
law. (1) To aid in the fulfillment of the state's role as
trustee of its navigable waters and to pronote public health
safety, convenience and general welfare, it is declared to be in
the public interest to make studies, establish policies, make
pl ans and authorize municipal shoreland zoning regulations for
the efficient use, conservation, developnent and protection of
this state's water resources. The regulations shall relate to
| ands under, abutting or lying close to navigable waters. The
purposes of the regulations shall be to further the maintenance
of safe and healthful conditions; prevent and control water
pol lution; protect spawning grounds, fish and aquatic |ife;
control building sites, placenent of structure and |and uses and
reserve shore cover and natural beauty.

Ws. Stat. 8§ 144.26 has been renunbered and is currently
designated Ws. Stat. 8 281.31 in the 1995-96 vol une. See 1995
Ws. Act 227. The substance of the statute has not been changed.
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Pursuant to those provisions, the Kenosha County General Zoning
and Shorel and/ Fl oodpl ain Zoning Odinance (Kenosha County
Shorel and Ordi nance) was adopt ed. Section 12.21-4(g)2 of the
ordi nance requires that structures in the R4 zoning district be
no less than 75 feet away from the ordinary high-water mark of
any navigable water. This provision tracks Section NR
115.05(3)(b)1 (1985) of the Wsconsin Admnistrative Code, a
statewde provision applying to unincorporated areas and
requiring a mninmm setback of 75 feet from the ordinary high-
wat er mark of an adjacent body of water to the nearest part of a
bui l ding or structure, except piers, boathouses, and boat hoi sts.
The 75-foot setback provision is an environnental conservation
measure. See Ws. Stat. § 144.26; Ws. Admn. Code. 8§ NR
115.01(2); and Kenosha County Shorel and Ordi nance at 12.01-2(a).
16 On March 22, 1995, Huntoon filed an application with
t he Kenosha County O fice of Planning and Devel opnent requesting
approval of her plans to construct a 14-foot by 23-foot attached
deck, and to reduce her shoreline setback to 64 feet. The Ofice
of Planning and Devel opnent denied the application because the
proposed deck woul d violate the setback requirenent.
M7 Hunt oon then petitioned the Kenosha County Board of
Adjustnent for a zoning variance to allow construction of the
deck.* The Department of Natural Resources (DNR) reviewed the

request and recommended that the Board deny it. The DNR asserted

* Hunt oon had previously received approval to build the deck
fromthe Town of Salem Pl an Comm ssion and the Town Board.
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that Huntoon could not neet the statutory requirenent of
unnecessary hardship, and that constructing the deck would be
contrary to the purpose of the shoreland zoning statutes and the
public interest.

18 On May 4, 1995, the Board conducted a public hearing on
Huntoon's petition. Huntoon explained that she intended to nove
into the house in the near future. She testified that a deck
woul d update the house, make the house | ook nore attractive, and
be used for recreational purposes and a view of the | ake.
According to the transcript of that hearing, neither Huntoon nor
her representative Phillip Cayo nentioned any concern about a
saf ety probl em

19 The Board wunaninously voted to grant the variance
request. The hearing mnutes show that the Board approved the

variance for the foll ow ng reasons:

1. There are many properties surrounding the |ake
that are much closer than the petitioner proposes,
including a nunber of honmes on the north side of the
| ake which is the sanme side as the petitioner and
further west who are alnost right up to the | ake.

3. Hones built prior to the enactnent of the ordi nance
should be granted special consideration particularly
when we are dealing with the |ake view, which is why
taxes are higher. To deny this request would be
confiscatory and unreasonabl e.

4. The owner did not cause the situation, therefore the
problemis not self created.

5. The petitioner's request is nodest.
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6. The steep incline from the waters edge to the
subj ect residence is dangerous and the construction of
a deck as proposed would provide greater safety.

7. The variance, if granted, neets all the standards
and guidelines set forth in 12.36-13 of the Kenosha
County Zoni ng ordi nance.

10 At the DNR s request, the State initiated a certiorari
proceeding, pursuant to Ws. Stat. § 59.99(10),° in Kenosha
County Circuit Court on June 5, 1995, for review of the Board' s
action. On July 6, 1995, the Board conducted a public hearing to
reconsider its grant of the variance. 1In the interimbetween the
two Board neetings, Huntoon's deck was built.

11 The Board took testinony from Huntoon and Cayo at this
second heari ng. Huntoon testified that "I believe the steep
slope limts the use of the property because there's no room
there for anything as far as |like a table or chairs or anything
at the top of that hill." Huntoon also stated "I can't use that
front area of the house w thout sonmething there as far as to use
to walk on and things like that. So, and as valuable as that
property is, | would |like to have sone reasonable use out of it
rather than just leave it bare in the front and not even be able
to wal k out there."

12 Huntoon's representative, Cayo, also testified at the

second Board neeting. His remarks included the follow ng:

"Even though we created a deck for pleasure, we did not
i npact any way on the |ake, which was one of our big
concerns. . . . Al of a sudden now we have a hone that
was built and to replace the front stoop and nmake it

> Ws. Stat. 8§ 59.99(10) (1993-94) has been renunbered to
Ws. Stat. 8§ 59.694(10) in the 1995-96 volune. The substance of
the statute has not been changed.
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look like a nmore npdern, a nore, a home that's where
you can enjoy yourself at the | ake .

13 The only reference to safety by either wtness

s remark that

"[1]n this case, that little bitty front porch, | would
call it just a stoop, a step off was renoved and a
nice, a nice deck put on. The old stoop that was 60
years we figure . . . sixty, sixty sone five years old,

it was about tinme sonebody took it off, off the front
of that house before sonebody fell off of it and got
hurt, so . "

114 After taking testinony, the Board supplenented

previous reasoning with the followng findings of fact

anal ysi s:

1. Unnecessary Hardshi p—

Petitioner has stated the house was built in the 1930's
prior to shoreland zoning setbacks by her nother's
famly. She also stated that approximtely 15 of
shoreline has been |ost since then, due to erosion.
She has further stated that there are other structures
directly in her view across the lake with [ ess setback
fromthe | ake

The Board finds that strict conformty wth the
or di nance in Janet Hunt oon' s case woul d be
unnecessarily burdensone because she would be denied a
use that a great nmany other |akefront property owners
do enjoy at a nuch closer setback than the 64" in
guestion. (enphasis in original)

Janet Huntoon has not had a real estate appraiser give
a value loss should a deck be denied, but it is the
Board's belief that there would be a |oss of value if
setback relief is denied.

2. Unique Property Limtation—

The petitioner has stated that the property in question
is situated on a hill overlooking the |ake. The steep
slope to the lake is covered with mature trees and
vegetation except for the portion in a direct line to
the |ake from her house and proposed deck. She has
al so stated that there is not a flat area on the | ake

was

its

and
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front side of her house and that the existing door
faces the | ake.

The Board finds that the petitioner is faced wth
unique limtations caused by:

a. The steep slope to the | ake which begins as you
exit the house, the deck will provide a safety
barrier

b. An estimated 15' of shoreline has been | ost due
to erosion.

3. Protection of the Public Interest—

The Board believes that the public interest is served
best and the spirit of the ordinance followed when
citizens are allowed a reasonable use of existing
structures, that are in good condition, for a project
t hat does not cause harmto the public.

The Board further believes that the buffer to the | ake
will remain intact with no loss of mature trees and
vegetation and that there will be no inpact on water
quality, habitat or esthetics. To further protect the
public interest this Board does stipulate follow ng:

(vari ous condi tions on t he deck desi gn and
| andscapi ng) .

The Board agai n unani nously approved the vari ance.

15 On July 31, 1995, the State filed a second certiorari
review action. The circuit court, the Honorable M chael Fisher
presiding, consolidated the two certiorari actions. Considering
the briefs and the record before the Board, on March 5, 1996, the
circuit court affirnmed the Board' s decision. The circuit court
rejected the DNR s argunents that the Board had proceeded on an
incorrect theory of Jlaw and that the Board' s decision was
unreasonabl e because it was not supported by the evidence

present ed. The State appeal ed. The court of appeals affirned
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the judgnent of the circuit court. W granted the State's
petition for review
l.
116 "Wsconsin has a long history of protecting its water
resources, its |lakes, rivers, and streans, which depend on

wetl ands for their proper survival." Zealy v. Gty of Waukesha,

201 Ws. 2d 365, 382, 548 N W2d 528 (1996). To ensure this
protection, the legislature has authorized the DNR to develop
wat er conservation standards, and to "dissem nate these genera
recommended standards and criteria to local nmunicipalities.”

State v. Wnnebago County, 196 Ws. 2d 836, 847, 540 N.W2d 6

(C. App. 1995). The purpose of state shorel and zoni ng standards
is to "further the maintenance of safe and heal thful conditions;
prevent and control water pollution; protect spawning grounds
fish and aquatic l|ife; control building sites, placenent of
structure and land uses and reserve shore cover and natural
beauty." Ws. Stat. 8§ 144.26; Ws. Adm Code 8 NR 115.01(2)
The basic purpose of a shoreland zoning ordinance "is to protect
navigable waters and the public rights therein from the
degradation and deterioration which results fromuncontroll ed use

and devel opnment of shorel ands.™ Just v. Marinette County, 56

Ws. 2d 7, 10, 201 Nw2d 761 (1972).
17 The State, through an enabling statute, Ws. Stat.

§ 59.99(7),° has given county boards of adjustnment the power to

® Ws. Stat. § 59.99(7) (1993-94) has been renunbered to
Ws. Stat. 8 59.694(7)(1995-96) w thout a change in substance.
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grant exceptions to zoning regul ati ons known as "vari ances." The

boards are enpowered:

To authorize wupon appeal 1in specific cases such
variance fromthe terns of the ordinance as will not be
contrary to the public interest, where, owng to
special conditions, a literal enforcenent of the
provi sions of the ordinance will result in unnecessary
hardshi p, and so that the spirit of the ordinance shal
be observed and substantial justice done.

Ws. Stat. 8 59.99(7)(c).

118 The Kenosha County Board of Supervisors has authorized
the use of that state-granted power by its Board of Adjustnent
t hrough the Kenosha County Shorel and Ordi nance, at 12.36-1, which

r eads:

It is the intent of this section of the Odinance to
recogni ze t hat under certain condi tions and
circunstances, it may be necessary to obtain a variance
from the terns of this Odinance so long as said

variance wll not be contrary to the public interest,
and where, owing to special conditions, a literal
enforcenent of the provisions of the Odinance wll
resul t in unnecessary har dshi p or practica

difficulties and where the granting of such variance
wi |l uphold the spirit of this Odinance and contribute
to the justice of the particular case in question. Any
variance granted under the terns of this ordinance
shall, however, relate only to area requirenents and
not to use.

19 The | anguage used in the county ordi nance setting forth
the conditions under which variances may be granted is virtually
identical to the language used in the statute providing for
vari ances. Both the statute and the ordinance specify that a
variance may be granted only where it is not "contrary to the
public interest." Ws. Stat. 8§ 144.26; Kenosha County Shorel and

Ordi nance 12. 36- 1. The legislature has defined the public's

10
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interest in restricting shoreland developnent as several
interests, including maintaining health and safety, mnimzing
pollution, sustaining aquatic life, and preserving natural
beauty.

20 Both the statute and the ordinance also specify that
the variance applicant denonstrate "special conditions" to
justify granting the variance. The county ordinance sets out

nmore fully several standards and guidelines for the Board to

consi der’

in determ ning whether to grant a vari ance:

1) The existence of special conditions or exceptional
ci rcunstances on the land in questions [sic].

2) The experiencing of unnecessary hardships or
practical difficulties on the land in question either
presently or in the future.

3) That these hardships or difficulties are the result
of the aforenentioned special conditions existing on
the land and are not self-inflicted.

4) That the existence of these special conditions wll
restrict the use of the land if the Odinance is
applied literally so as to render the I|and
usel ess. oo

7) That the variance(s) requested are the mninmm
vari ance(s) needed to alleviate difficulties or
har dshi ps. oo

9) That granting the variance applied for wll not
affect the public health, safety, norals and wel fare of
the comunity and other properties in the area.

(b) Variances may be granted for exanple for reasons of
t opogr aphy, environnental protection or where permtted
by state statute but in no event may a variance be
granted where the primary reason for obtaining a

"It is not clear from the |anguage of the Kenosha County
ordi nance whether it nmeant the "standards" and "guidelines" to be
directory or mandatory. The prefatory |anguage of the ordinance
subsection states: "In determning whether a variance is to be
granted, the follow ng standards and guidelines nust be net in
view of the evidence presented and in making its decision, these
standards and guidelines shall be addressed by the Board of
Adj ustnent." Kenosha County Shorel and Ordi nance 12. 36-13(a).

11
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variance is to obtain a nore profitable use of the
property, personal inconvenience, construction errors,
econom ¢ reasons, self-created hardship, or where the
property is presently a non-conform ng use.

Kenosha County Shorel and Ordi nance at 12. 36-13.

21 Both the statute and the ordi nance specify that a
vari ance applicant show "unnecessary hardship® to justify
receiving the variance. Only the county ordinance defines that
term

UNNECESSARY HARDSHI P

The circunstance where special conditions, which were
not self-created, affect a particular property and nmake
strict conformty W th restrictions gover ni ng
di nensi onal standards (such as lot area, |ot wdth,
set backs, yard requirenents, or building height)
unnecessarily burdensone or unreasonable in light of
t he purpose of this Ordinance. Unnecessary hardship is
present only where, in the absence of a variance, no
feasi bl e use can be made of the property.

Kenosha County Shorel and O di nance, definitions.

122 While the county ordinance permts the granting of a
vari ance upon the showng of either "unnecessary hardship or
practical difficulties,” this court has already decided that
there is no significant distinction between the neaning of the

two terns. See Snyder v. \Waukesha County Zoning Bd. of

Adj ustment, 74 Ws. 2d 468, 474, 247 N.wW2d 98 (1976). As such,
t he Kenosha County Shorel and Ordi nance does not actually inpose a
standard different than that inposed by the statute.

123 Proof of wunnecessary hardship includes the burden of

provi ng "uni queness." See Arndorfer v. Board of Adjustnent, 162

Ws. 2d 246, 254, 469 N.W2d 831 (1991). W take the ordinance

requi renment in 12.36-13(a)l1 of "special conditions or exceptional

12
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circunstances on the land" in question to be analogous to the

statute's requirenent of uniqueness. See, e.g., Wnnebago

County, 196 Ws. 2d at 846 n.10. |In Wnnebago County, the county

ordinance required the board to find a condition of the |lot
"exceptional, extraordinary or unusual" before it could grant the
vari ance. The court of appeals, relying on our decision in
Arndorfer, 162 Ws. 2d at 255-56, concluded that the ordinance's
standard was substantially anal ogous to a finding of uniqueness,
as required by statute.

24 Huntoon sought a variance from the Kenosha County
Shorel and Ordi nance. A variance applicant has the burden to
prove that a literal application of the zoning ordinance wll

result in unnecessary hardship. See Arndorfer, 162 Ws. 2d at

253.
.

25 On statutory certiorari review, when the circuit court
does not take additional evidence, we limt our review to 1)
whet her the Board kept within its jurisdiction; 2) whether it
proceeded on a correct theory of law, 3) whether its action was
arbitrary, oppressive or unreasonable and represented its wll
and not its judgnent; and 4) whether the Board m ght reasonably
make the order or determnation in question, based on the

evi dence. See Arndorfer, 162 Ws. 2d at 254. In this case, the

State's chall enge focuses on the second and fourth criteria.
26 The State first asserts that the Board failed to
proceed on a correct theory of law by incorrectly applying the

| egal standard for what constitutes "unnecessary hardship."

13
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Because the statute does not define "unnecessary hardship," the
State relies on case law to contend that the test for whether an
ordi nance inposes an unnecessary hardship on an area variance
petitioner is whether the property owner will have no reasonable
use of the property without the variance.? In this case, the
State disputes that Huntoon has suffered an unnecessary hardship
because she maintains a reasonable use of her property. The hone
has been used as a residence for over 60 years. | nstead of
establishing unnecessary hardship, according to the State,
Huntoon has only established that her reasons for seeking a
vari ance are reasons of personal inconvenience.

127 The Board contends that the standard is neither no

"9 nor "no reasonable use" but instead is whether

feasi bl e use
strict conpliance with the ordinance wll be "unnecessarily

burdensone."” The State and the Board al so di sagree whether the

8 Inits briefs to the court of appeals, the State contended
that the standard for determ ning "unnecessary hardshi p” was "no
feasible use." Inits briefs to this court and at oral argument,
the State nodified its termnology to contend that the proper
standard was "no reasonable use in the absence of a variance."

® The Board apparently is not relying on the definition of
unnecessary hardship as found in the ordinance: "unnecessary
hardship is present only where, in the absence of a variance, no
feasi bl e use can be nade of the property."” Enphasis added. The
terms of the Kenosha County Shoreland Ordi nance are arguably nore
restrictive than the statute permtting variances. This court
has previously concluded that "counties in this state have broad
authority to zone shoreland area in a manner that is nore
restrictive than the m ninum standards set forth by the DNR "
County of Adans v. Roneo, 191 Ws. 2d 379, 384 n.1, 528 N w2ad
418 (1995). Nonethel ess, because the Board's argunent is focused
on the statutory standard, and because the statute and ordi nance
do not conflict, our analysis is limted to application of the
statutory standard.

14
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sane statutory standard applies to area variances as applies to
use vari ances. *°
28 The rules for interpretation of ordi nances and statutes

are the sane. See State v. (Ozaukee County Board of Adjustnent,

152 Ws. 2d 552, 559, 449 NW2d 47 (C. App. 1989).
Interpretation of statutes presents a question of [law that
reviewi ng courts decide independently. See id.

129 In a previous application of the zoning statute, we
descri bed an unnecessary hardship as where "conpliance with the
strict letter of the restrictions governing area, set backs,
frontage . . . would unreasonably prevent the owner from using
the property for a permtted purpose or would render conformty
W th such restrictions unnecessarily burdensone.” Snyder, 74

Ws. 2d at 475, citing 2 Rathkopf, The Law of Zoning and

Pl anni ng, 45-28 (3d ed. 1972). The Snyder court al so pointed out
t hat whether a particular hardship is unnecessary or unreasonabl e
i s judged agai nst the purpose of the zoning law. See id. at 473.

Later, in Arndorfer, we also enphasized that the unnecessary
hardship test, and in particular its requirenent of a unique
condition facing the property owner's land, is essential to

"prevent the purposes of the zoning regulations from being

0 Both parties, and the court of appeals, have spent sone
time trying to differentiate, either in words or in application,
the tests for granting a use variance and an area variance.
Nei ther party disputes that Huntoon has requested an area
vari ance. Thus, for purposes of this case, we need not decide
whet her there is a difference between the two types of variances,
and what that difference nmay be.

15
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undermned by the granting of pieceneal exceptions to those
regulations.” 162 Ws. 2d at 255.

130 The fundanental difference between the parties
definitions of the unnecessary hardship standard is the extent to
whi ch those definitions incorporate the purpose of the shorel and
zoning regulations%to enforce a uniform setback that preserves
the public's interest in shoreland and the navigable waters of
the state. Under the State's definition, the issue is whether
the Board and reviewing courts look first to the purpose of the
shorel and zoni ng ordi nance and then at the applicant's request.
The Board seens to argue that the reviewing bodies |ook at the
applicant's request primarily in terms of the burden on the
appl i cant. In both our Snyder and Arndorfer decisions, we
enphasi zed that the purpose of the zoning regulations, including
uniformty, should not be lost in the determ nation of whether to
grant a vari ance.

131 We agree that the State's definition of unnecessary
har dshi p%no reasonable use of the property wi thout a variance¥%
is conpatible with the concerns we expressed in Snyder. Thi s
articulation is also consistent wth the recent decision in

W nnebago County, 196 Ws. 2d 836, where the court of appeals

held that the proper test is not whether a variance would
maxi mze the economc value of the property, but whether a
feasi ble use is possible wthout the variance.

132 This definition also clarifies that in Snyder we did
not nmean that a variance could be granted when strict conpliance

woul d prevent the property owner from undertaking any of a nunber

16
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of permtted purposes. Rather, when the record before the Board
denonstrates that the property owner would have a reasonabl e use
of his or her property wthout the variance, the purpose of the
statute takes precedence and the variance request should be
deni ed. ™

133 We turn to consider the record before the Board. The

State contends that the record is inadequate in several respects

' O her states have used the "no reasonable use" standard
as part of their test for determ ning unnecessary hardship. See,
e.g., Thonpson v. Planning Conmin of Gty of Jacksonville, 464
So. 2d 1231, 1237 (Fla. Dist. . App. 1985) (hardship necessary
to obtain a variance may not be present unless there is a show ng
that no reasonable use can be made of the property wthout the
vari ance); Parkview Colonial Mnor Inv. Corp. v. Board of Zoning
Appeals of City of OFallon, 388 N E.2d 877, 881 (Ill. App. C
1979) (variance may not be granted absent a showing that the
practical difficulty or unnecessary hardship would deprive the
owner of the reasonable use of his property); Your Honme, Inc. v.
Town of Wndham 528 A 2d 468, 471 (Me. 1987) (in determ ning
whet her property owner would suffer undue hardship in absence of
zoni ng vari ance, property owner not entitled to maxi mumreturn on
his or her investnent but to sone reasonable use); Husnander v.
Town of Barnstead, 660 A 2d 477, 478 (N H 1995) (where
application of ordinance prevents property owner from nmaking any
reasonabl e use of the land, sufficient hardship exists to grant
vari ance); Gadhue v. Marcotte, 446 A 2d 375, 376 (M. 1982) (if
any reasonabl e use could be nade of property, where the use is in
strict conformty with the zoning regulations, the requirenments
for granting variance are not satisfied); Buechel v. State Dep't.
of Ecol ogy, 884 P.2d 910, 918 (Wash. 1994) (where the ordi nance
required the |andowner to show he or she could not nmake any

reasonable use of a small lot without a variance, but the record
denonstrated that the |and had potential recreational uses, the
vari ance request was denied). But cf., Currey v. Kinple, 577

S.W2d 508, 513 (Tex. App. 1978, wit ref'd n.r.e.) (fact that
property owner had reasonable use of property as a residence
under existing ordinance did not require denial of variance for
pur pose of constructing a tennis court on irregularly shaped | ot
because owners were entitled to use their property to its fullest
as a famly dwelling and place for famly recreation).
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to support a conclusion that Huntoon woul d have no reasonabl e use
of her property without the variance, and we agree.
[T,
134 The Board granted Huntoon's petition for four reasons.

First, the Board considered that other structures on Hooker Lake
have shorter setbacks, and thus it would be unduly burdensonme to
deny Huntoon sonething that other property owners enjoy. Second,
the Board assuned that Huntoon would suffer a loss of value if
her variance request was denied. Third, the Board determ ned
that Huntoon's property had a unique limtation because of the
steep slope from her house to the | ake shore. Fourth, the Board
concluded that the public interest is served when citizens are
permtted a reasonable use of their property that is not harnfu
to the public.

135 Reviewing courts accord a decision of a board of
adjustnment a presunption of correctness and validity. See
Snyder, 74 Ws. 2d at 476; Arndorfer, 162 Ws. 2d at 253. A
reviewing court my not substitute its discretion for that

commtted to the Board by the legislature. See Arndorfer at 253.

However, when a Board of Adjustnent acts on an application for a

variance, it acts in a quasi-judicial capacity. See Schal ow v.

Waupaca County, 139 Ws. 2d 284, 289, 407 N.W2d 316 (Ct. App

1987), <citing 3 Rathkopf, The Law of Zoning and Pl anning,

8§ 37.02(6), p. 37-35 (1987). The Board' s action nust be based
upon evidence. See id. On certiorari review, a review ng court
applies the substantial evidence test to ascertain whether the

evi dence before the Board was sufficient. See Cark v. Waupaca
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County Bd. of Adjustnent, 186 Ws. 2d 300, 304, 519 N.W2d 782

(C. App. 1994). If any reasonable view of the evidence would
sustain the findings of the Board, the findings are conclusive.

See id. However, a board may not find the existence of the
el ements of hardship, uniqueness, a necessity to preserve the
conprehensive plan of zoning, and substantial justice "nerely
because no persons appeared to object to the grant [of the
vari ance] or because objectors neither presented evidence show ng
that the converse of the clains [of the] applicant is true nor

refuted the evidence of the applicant.” 3 Ziegler, Rathkopf's

The Law of Zoning and Planning, 8 37.06, p. 37-82 (4th ed. 1993).

136 The State first argues that the Board should not have
based its grant of a variance in part on the fact that nmany ot her
| akefront property owners enjoy a nmuch closer setback than the
64-f oot setback requested by Huntoon.*? Evi dence of such
"nei ghbor hood character,"” according to the State, is not part of
the statutory or ordinance test, nor is it part of the area
vari ance analysis set out in case |aw Area variances contro
restrictions on chiefly dinensional elenents, such as setback

frontage, height, bulk or density, and area. See Snyder 74

Ws. 2d at 475; see al so, Ozaukee County, 152 Ws. 2d at 560.

37 The statute authorizes boards to consider a property

owner's appeal for a variance "in specific cases." Section

2 The court of appeals agreed only that evidence of short
setbacks for other structures, because it is evidence of the
"character of the neighborhood,” was relevant to determning
whether the test of "no feasible wuse" or "unnecessarily
burdensone" applied. Kenosha County, 212 Ws. 2d at 319-20.
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59.99(7)(c), Ws. Stats. In Arndorfer, we cautioned against the
"pieceneal” granting of exceptions to zoning regulations. 162
Ws. 2d at 255. The fact that Huntoon's hone and deck may be
visually conpatible with the character of other honmes on Hooker
Lake is not a factor for the Board to use in determning, in this
specific case, whether Huntoon has a reasonable use of her
property w thout the deck.

138 Even if the Board could | ook beyond Huntoon's property
in deciding whether to grant the variance, there is nothing in
the transcripts of either Board hearing upon which the Board
could reasonably rely that other property owners actually have
shorter setbacks, or the reasons why they have them if they do.
Testinmony that is Ilittle nore than guessing about setback
measurenents is insufficient to constitute evidence upon which a
board of adjustnent could reasonably rely.® Wile a board
hearing is not an adversarial proceeding with formal rules of

evi dence, see Arndorfer, 162 Ws. 2d at 254, permtting a

vari ance based on "eyeballing" yardage in neighboring parcels
would lead to pieceneal, if not wholesale, exceptions to

shorel and zoni ng ordi nances.

13 Nei t her Huntoon nor Cayo offered any evidence of setback
variances granted to other Hooker Lake property owners. No
evidence was offered of neasurenents of specific instances of
shorter setbacks. As the court of appeals points out, the record
does not discl ose whether the perceived shorter setbacks on ot her
properties are |egal nonconformng uses, legal uses for which
vari ances have been granted, or outright violations of the
set back ordi nance. See Kenosha County, 212 Ws. 2d at 320 n. 5.
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139 The Board's second reason for granting the variance was
t hat Huntoon would suffer a |l oss of value if her variance request
was denied. Simlarly, the State contends that the Board's
finding that a variance would allow Huntoon to better enjoy a
view of the lake is based on personal convenience, and not

unnecessary hardship. See, e.g., Ozaukee County, 152 Ws. 2d at

563 (holding that deprivation of a spectacular view of the river
is not recognized in Wsconsin law as a hardship, but is a
condition personal to the owner).

140 The Board al so reached its conclusion on |oss of value
w t hout substantial evidence. | ndeed, neither Huntoon or Cayo
ever raised this issue. The Board chair herself raised it,
admtting "[a] real estate appraisal probably could give us a
value loss of a house with a deck, without a deck if that's you
know, but we haven't done that . . ." The Board found that
Hunt oon "has not had a real estate appraiser give a value |oss
should a deck be denied, but it is the Board' s belief that there
would be a loss of value if setback relief is denied.” Not only
was there no evidence presented to the Board about this perceived
| oss of value, but the Kenosha ordinance specifically prohibits
granting variances where the primary reason is one of nore
profitable use of the property, or other econom c reasons. See
Kenosha Shorel and Zoni ng Ordi nance 12. 36-13(b).

41 The State characterizes the potential for additional
value as sinply another aspect of "personal inconvenience," a
factor rejected by this court in Snyder as a basis for granting a

vari ance. SSmlarly, this court in Wnnebago held that
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maxi m zi ng econom c value of the property is not a proper test
for determ ning unnecessary hardship. See 196 Ws. 2d at 844-45.

142 That the Board here injected factual issues, and then
made factual findings based on those issues it raised, 1is

rem ni scent of board conduct criticized in Ozaukee County, 152

Ws. 2d 552. In that case, as described by the court of appeals,
“the board appeared singularly unconcerned with holding [the
applicant] to his burden of proof.” Id. at 558. Menbers of the
board made statenents in favor of a use variance permtting the
proposed riverside devel opnent, and stated that the applicant’s
pl ans were “probably the best possible use of that piece of
property.” 1d. The court of appeals held that standing alone,
the purpose of economc gain is an insufficient basis for
granting a variance. See id. at 563. \Wile loss of economc
value is not the sole reason why the Board granted the variance
in this case, Huntoon's projected loss of value cannot be
boot strapped to a deck that is nerely a personal conveni ence, and
forma sufficient basis for a variance.

143 The third reason the Board identified was that
Hunt oon's property bore a unique limtation by virtue of the
steep slope from the house to the |I|ake shore. The Board
considered this feature a hardship because, in the Board s view,
the slope presented a safety hazard. As with the economc
concern discussed above, Huntoon herself offered no testinony on
any safety hazard presented by her property in the absence of a
variance. Her representative Cayo nentioned the age of the stoop

that had been built in front of the | ake side door to the house,
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but it was a Board nenber who characterized the slope as a safety
concern. The record denonstrates that the house on Huntoon's
property had been used for residential purposes for over 60
years. Huntoon has not clainmed that the property could not
continue to be used safely as a residence if the variance were
deni ed. Consi deration of safety, when the applicant has offered
no testinony on that aspect, ignores the fact that the applicant
has the burden of proof of all the essential elenents of his or

her right to relief. See Arndorfer, 162 Ws. 2d at 254.* W

conclude that the Board |acked substantial evidence to nmake the
finding that the hardship related to a unique condition of a
danger ous sl ope.

44 The Board may have also nmade a finding of uniqueness
limtations because of the conbination of the steep slope, which
begins at the door facing the |lake, and the estimated 15 feet of
shoreline that has been |ost since 1936 due to erosion. Thi s
conbi nation of factors does not rise to the |evel of uniqueness
to form an unnecessary hardship. As the court of appeals
recently stated, "where the hardship inposed on the applicant's
land is shared by nearby | and, relief should be addressed through
| egi slative, rather than admnistrative neans." Wnnebago, 196

Ws. 2d at 846, quoting Arndorfer. The Board itself noted that

Y I'n Arndorfer we recogni zed that a hearing before a board
of adjustnment is not necessarily an adverse proceeding, see 162
Ws. 2d at 254, citing MQillin, Muni ci pal Cor por ati ons,
8§ 25.167 at 337 (3d ed. 1983), but we did not waver from the
requi renent that the applicant nust conply with the burden of
proof required by the statute and the ordi nance. See id.
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Hunt oon' s conpl aint about |oss of shoreline due to erosion was
likely a condition shared by other Hooker Lake property owners.
In any event, no evidence was offered to denonstrate that the
erosion, even in conbination with the slope, fornmed a unique
condi tion, one which prevents Huntoon from enjoying a reasonable
use of her property.

145 As a final basis for 1its decision to grant the
vari ance, the Board reasoned that the public interest is served
when citizens are allowed a reasonabl e use of their property that
does not cause harmto the public. This statenent overl ooks the
fact that Huntoon has a reasonable use of the property wthout
t he vari ance. The record denonstrates that the house has been
used as a residence since it was first built. Further, the
Board's final reason appears to approve of any of a nunber of
reasonabl e uses, so long as it does not cause harmto the public.

The Board's statenent is too accommodati ng.

46 Charged wth protecting the public interest, the
| egislature has determned that variance requests wll Dbe
considered in light of the purposes of the shoreland protection

statutes. See Snyder, 74 Ws. 2d at 473. Both the statutes and

the ordinance in this case call for a uniform 75-foot setback
from the ordinary high-water mark of navigable waters in
uni ncorporated areas. One of the purposes of zoning |aws is that

vari ances should be granted sparingly. See 3 Rathkopf's, 8§ 37.06

at 37-81. Only when the applicant has denonstrated that he or
she will have no reasonable use of the property, in the absence

of a variance, is an unnecessary hardship present.
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47 Based on the foregoing, we conclude that the Board did
not properly apply the legal standard for unnecessary hardship
when it granted Huntoon a variance to build a deck extending into
the shoreyard of Hooker Lake. Further, the Board | acked
substantial evidence on which to base its conclusion of
unnecessary hardship. We therefore reverse the decision of the
court of appeals, and remand to the circuit court for remand and
rehearing by the Board of Adjustnent consistent with the |ega
standard as described in this opinion.

By the Court.—JFhe decision of the court of appeals is
reversed and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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